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DETAILED ACTION 
Election/Restrictions 
Applicant's election of Group I, claims 1-7 in the reply filed on March 2, 2007 is 
acknowledged. Because applicant did not distinctly and specifically point out the 
supposed errors in the restriction requirement, the election has been treated as an 
election without traverse (MPEP § 818.03(a)). 

Claims 1-7 are pending and 8-12 are withdrawn from further consideration pursuant to 
37 CFR 1.142(b) as being drawn to a nonelected product. This Election is made FINAL. 

Priority 

Acknowledgment is made of applicant's claim for foreign priority based on an application 
filed in Europe on November 27, 2002. It is noted, however, that applicant has not filed 
a certified copy of the application as required by 35 U.S.C. 1 19(b). 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form 
the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1, 2, 4-5, and 7 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Andrews (US 4569847). 

Andrews teaches of cheese based coating preparation comprising 10-60% dried cheese 
powder by weight of the composition (Column 2, lines 60-66 and Column 4, lines 1-7), 
which falls within the recited range of the applicant for cheese powder in claims 1 and 5 
(i.e., 5-70% and 10-30% respectively). The cheese powders in the coating as taught by 
Andrews include Cheddar and Swiss (Emmentaler) cheese powders (Column 8, lines 5- 
20 and Table 1) as recited by the applicant in claim 2. 

Regarding the amount of cocoa replacement fat, Andrews teaches of adding hard butter 
(i.e., cocoa fat replacement) in the range of 20-60% (Column 2, lines 66-67 and Column 
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4, lines 24-34). Andrews defines "hard butter" as any of a large number of confectionery 
hard fat having a Wiley melting point in the range of about 84-120 and an 
approximate solid-fat Index or SFI of about 40-80 °F (Column 5. line 65 to Column 7, 
line 20). Thus Andrews teaches of cocoa replacement fat in the ranges recited by the 
applicant in claims 1 and 4 (i.e., 10-70% and 20-40% respectively). 

Regarding the amount of emulsifier, Andrews teaches of emulsifier in the cheese based 
coating composition (Column 4, lines 53). Andrews teaches of adding 0.4% to 0.8% 
lecithin (Column 3, lines 3-4 and Column 9, lines 19-20) to the coating composition. 
Since lecithin is a known emulsifier, therefore, Andrews teaches of emulsifier in the 
recited range of the applicant in claims 1 and 7 (i.e., 0-3% and 0.5-1.5% respectively). 

Regarding the amount of salt, Andrews teaches of addition of minor amounts of salt and 
pepper (Column 9, lines 14-16). Andrews also teaches of 0.1% salt in the coating 
composition of Examples 1-4. Thus the reference teaches of salt in the coating 
composition as recited in claim 1 . 

Regarding skim milk powder (non-fat milk powder), Andrews teaches of 25-40% by 
weight of carbohydrate and protein filler materials such as non-fat dry milk (i.e., skim 
milk powder), demineralized whey solids, lactose, fructose, sucrose and blends thereof 
(Column 4, lines 51-68), which includes the range recited by the applicant in claim 1. 
Andrews also teaches of nonfat dry milk in the range of about 10% (Columns 10-12, 
examples 1, 2 and 4). 

Regarding the addition of lactose to the cheese based coating composition, Andrews 
teaches Lactose as one of the carbohydrates added as filler to the coating composition. 
Regarding the specific amount of Lactose, Andrews teaches of 10-15% lactose 
(Columns 10-12, Examples 1-4). The reference also teaches the addition of 
Demineralized cheese whey solids. Dried whey solids have been known to contain 
about 70-75% Lactose and 7-12% minerals/ ash. The demineralized dried whey, where 
25% ash content is removed (Column 10, example 1), would have at least 70-75% 
lactose in the whey solids. Andrews teaches of 10-15% lactose and 9% total whey 
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solids (Column 10, Example 1). 9% whey solids would have about 6-7% additional 
lactose (i.e., 9x70/100=6.3% to 9x75/100=6.75%). Thus the total lactose content as 
taught by Andrews falls in the range of 16-22% (i.e., 10-15% as lactose and 6-7% as 
part of the dried whey, as discussed above), which falls within the recited range of the 
applicant in claim 1. Therefore Andrews teaches the amount of lactose as instantly 
claimed. 

As discussed above Andrews teaches the invention as recited in claims 1 , 2, 4, 5 and 7. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which fomris the basis for all 
obviousness rejections set forth in this Office action: 

(a) identically disclosed or described as set forth in section 102 of this title, if the differences 
between the subject matter sought to be patented and the prior art are such that the subject matter 
as a whole would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived 
by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1. 148 USPQ 459 

(1966), that are applied for establishing a background for determining obviousness 

under 35 U.S.C. 103(a) are summarized as follows: 

Determining the scope and contents of the prior art. 

Ascertaining the differences between the prior art and the claims at issue. 

Resolving the level of ordinary skill in the pertinent art. 

Considering objective evidence present in the application indicating obviousness or 
nonobviousness. 

(A) Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over Andrews 
(US 4569847)as applied to claims 1, 2, 4-5 and 7 above. 

Regarding skim milk powder, Andrews teaches of 25-40% by weight of carbohydrate 
and protein filler materials that are compatible with cheese powders, such as non-fat dry 
milk (i.e., skim milk powder), demineralized whey solids, lactose, fructose, sucrose and 
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blends thereof (Column 4, lines 51-68). Andrews also teaches about 10% of non-fat milk 
in the cheese based coating composition by way of examples (Columns 10-12, 
examples 1, 2 and 4). Andrews further teaches the addition of cheese powders, such 
as, Cheztone 100,101 and 700, Beatone 700, etc., cheese flavoring materials that 
contain non-fat dry milk as an ingredient of the cheese flavor powder (Tables 1 and 2). 
Thus effectively the amount of skim milk powder in the cheese based coating 
composition taught by Andrews is more than the amount shown in the ingredient list 
shown in examples 1-4. Andrews also teaches that it is desirable that filler particles be 
substantially bland and free of fat (e.g., non-fat dry milk) in order to have an optimal 
control of properties of finished product (Column 5, lines 13-16). Thus skim milk powder 
or non-fat dry milk powder is a known component of both cheese powders and cheese 
based dry coatings (Andrews), and the addition of bland and substantially fat free fillers, 
such as non-fat dry milk, in the amount recited was also known in the art at the time of 
the invention as discussed above. Addition of about 10% or more non-fat dry milk as an 
ingredient and as component of the cheese flavor powder composition, in the coating 
composition was also known at the time of the invention (Andrews). Therefore, it would 
have been obvious to one of ordinary skill in the art at the time of invention to modify 
Andrew and increase the amount of non-fat dry milk in the coating composition to more 
than 10%, in order to increase the general nutritional value and specifically the calcium 
content of the coating composition. One would have been further motivated to increase 
the amount of non-fat milk powder to dilute the lipid phase without altering the cheese 
flavor of the finished coating composition. Therefore, claim 3, as recited is obvious over 
Andrews. 

(B) Claim 6 is rejected under 35 U.S.C. 103(a) as being unpatentable over Andrews 
(US 4569847)as applied to claims 1, 2, 4-5 and 7 above in view of Fundamentals of 
Cheese Science. 

Regarding the amount of salt as recited in claim 6, Andrews teaches of addition of ' 
minor amounts of salt and pepper (Column 9, lines 14-16). Andrews also teaches of 
0.1% salt in the coating composition of Examples 1-4. Andrews also teaches of dried 
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cheese powders, such as, Cheztone 100 and 101, which contain salt as part of the 
cheese powder composition. Thus Andrews teaches of salt above 0.1% in the cheese 
based coating composition (salt as such and as part of the cheese powder). Andrews 
does not specifically teach of the amount of salt in the range recited by the applicant 
(i.e., 0.5 to 1.5% ). However, typical cheese powders contain about 0.5 to 1.5% salt or 
sodium chloride (Fundamentals of cheese Science, Page 478, Table 19-7). Thus dried 
cheese powders and flavors with 0.5 to 1.5% salt have been known in the art (Andrews 
and Fundamentals of Cheese Science). Further salt is a well-known flavor enhancer 
and in cheeses salt is known to suppress the growth of unwanted organisms. Therefore, 
it would have been obvious to one of ordinary skill In the art at the time of the invention 
to modify Andrews and include more salt in the cheese based dry coating composition 
in order to enhance the saltiness of the coating and also provide the coating with long 
shelf life by suppressing the unwanted microbial growth. 

Further, applicant's attention is invited to In re Levin, 84 USPQ 232 and the cases cited 
therein, which are considered in point in fact situation of the instant case. At page 234, 
the Court stated as follows: 

This court has taken the position that new recipes or formulas for cooking food which 
involve the addition or elimination of common ingredients, or for treating them in ways 
which differ from the former practice, do not amount to invention, merely because it is 
not disclosed that, in the constantly developing art of preparing food, no one else ever 
did the particular thing upon which the applicant asserts his right to a patent. In all such 
cases, there Is nothing patentable unless the applicant by a proper showing further 
establishes a coaction or cooperative relationship between the selected ingredients, 
which produces a new, unexpected and useful function. In re Benjamin D. White, 17 
C.C.P.A. (Patents) 956, 39 F.2d 974, 5 USPQ 267; In re Mason et al., 33 C.C.P.A. 
(Patents) 1144, 156 F.2d 189. 70 USPQ 221. 

Therefore, claim 6, as recited, is obvious over Andrews in view of Fundamentals of 
Cheese Science. 
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Remarks/ Conclusion 



Any inquiry concerning this communication or earlier communications from tlie 
examiner sliould be directed to Jyoti Cliawla wliose telephone number is (571) 272- 
8212. The examiner can normally be reached on 8:00 am to 4:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (571) 272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application ^formation Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). /y^ Q 
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